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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
court-martial orders and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial Orders. These digests do not necessarily 
include every point of law covered by the original order 
or opinion. 

Matter appearing in this colunan is for informational pur- 
poses only, and is not to be cited as CMO authority in 
judicial proceedings. 





PLEADING A STATE COURT CONVICTION 


® An officer was tried, convicted, and sentenced 


by a North Carolina court for an alleged violation 
of a statute that prescribed criminal penalty for 
failing to support an illegitimate child. This was 
followed up by his being tried, convicted, and 
sentenced to dismissal from the naval service by 
a general court-martial on the charge of conduct 
unbecoming an officer and a gentleman. A 
specification under the charge alleged the convic- 
tion in the State court. Facts constituting a 
criminal offense, however, were not alleged. The 
specification concluded with: “ ... and he, the 
said [accused], by committing the said crime of 
bastardy, exhibited a disregard of his obligations 
as an officer and a gentleman.” 

The Judge Advocate General set the court- 
martial aside after holding that the specification 
was fatally defective for two reasons: 

First, while the commission of a crime is an 
offense properly chargeable under conduct un- 
becoming an officer and a gentleman, the mere con- 
viction of a crime by a State court is not. “To 
plead in a new trial the former conviction would 
not only be pleading a conclusion, but also has 
the objection of tending to multiply the punish- 


(Continued on page 16) 
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discussion and stimulate thought, letters to the 
editor of the JAG JOURNAL that are of general 
legal interest will be published in future issues in- 
sofar as space permits. 
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WHEN IS NEGLIGENCE CRIMINAL? 


By CDR E. H. Nichols, USN 


You'll find yourself face to face with the 
slippery problem of criminal negligence if you 
ever have anything to do with either of two 
charges—involuntary manslaughter or care- 
lessly endangering the lives of others. 

The CMO’s reviewed by the author show that 
three classes of people in the naval service have 
missed the point in attempting to ascertain 
what criminal negligence is: convening au- 
thorities, court-martial members, and judge 
advocates. 

You may consider yourself an unusual person 
indeed if you don’t find your understanding of 
criminal negligence measurably enlarged by 
the reading of this article. 





FATAL AUTOMOBILE ACCIDENT has 
occurred on your station. A life has been 
lost—the life of a person in the naval service. 
There has been an official investigation, and you 
are now a member of a court-martial charged 


with the duty to try the accused, the operator of 


the vehicle responsible for the accident. 
charged with involuntary manslaughter. 

What rules of law are applied in such a case? 
What must the evidence show in order to sustain 
a conviction of involuntary manslaughter? Sec- 
tion 119 of Naval Courts and Boards tells you that 
involuntary manslaughter is the “unlawful killing 
of a human being without malice . . . [in] the 
commission of an unlawful act not amounting to 
a felony, or in the commission of a lawful act 
which might produce death, in an unlawful man- 
ner, or without due caution and circumspection.” 
There is, of course, more here than meets the eye 
on first reading, especially when you consider the 
import of the words “without due caution and 
circumspection.” This will be apparent to you 
if you are at all familiar with CMO’s dealing with 
involuntary manslaughter—or carelessly (or 
negligently) endangering the lives of others, a 
charge that requires substantially the same type 
and degree of proof as involuntary manslaughter, 
as will later be shown. These CMO’s, some of 
which will be discussed in detail in this article, 
indicate that convening authorities frequently 


He is 


NOVEMBER 1950 


base the charges in question upon facts insufficient 
to support convictions. The insufficiency in most 
of these cases centers about a failure to prove that 
the aceused acted “without due caution and cir- 
cumspection”—or to put it affirmatively, there 
were not enough facts pleaded or proved to estab- 
lish that the persons accused acted with such 
degrees of negligence as would establish the al- 
leged criminality of their acts. 


The approach to the problem 


An excellent approach to the whole problem 
of negligence is to review the system of rights and 
obligations that is the law under which we live. 
The right to be safe from physical violence or 
robbery carries with it a corresponding duty not 
to do violence to others in the community, nor to 
rob them. The right to own a weapon carries 
with it a corresponding duty to use it only for 
such lawful objects as hunting wild game or 
protecting the home. And in modern times, the 
right to own an automobile carries with it the 
duty of operating it so as not to injure the person 
or property of a fellow man. It is when the 
exercise of the right is coupled with a criminally 
negligent disregard of the accompanying duty, 
and death or danger to life results, that convic- 
tions of involuntary manslaughter or carelessly 
endangering the lives of others are in order. This 
assumes, of course, that the criminal negligence 
was the proximate cause of the death or the en- 
dangering of life—that the one or the other oc- 
curred as a direct, immediate, and natural 
consequence of the criminally negligent disregard 
of duty (CMO 3, 1946, 92). 

The negligence to which criminality attaches 
must obviously be something more than “ordi- 
nary” negligence, which is usually defined as a 
failure to exercise reasonable care under given 
circumstances—“reasonable care” being the degree 
of care that the ordinary, prudent man would 
exercise when acting in the same or similar cir- 
cumstances. Typical of ordinary negligence are 
such acts as neglecting to have one’s car under 
such control at all times as to be able to comply 
with all traffic and safety requirements, or the 
failure to look both ways before crossing a street. 
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The negligence that is criminal is labeled by 
most courts as “gross” or “culpable” negligence. 
Gross negligence may be defined as an utter indif- 
ference to the consequences of one’s actions, a total 
abandonment of the standard of reasonable care 
coupled with a wanton disregard for the safety 
of others. It is more than mere inattention or 
sloppy conduct, and may well be characterized by 
a driver who speeds into a heavily traveled area 
on a dark and wet night where there are probably 
pedestrians, well knowing, but not caring, that 
he has not the proper control of his vehicle. 

For those who must apply the law, “book” defi- 
nitions in and of themselves are usually not 
sufficient. Most assuredly, book definitions of 
negligence cannot be fitted into a satisfactory pat- 
tern of application by naval officers with limited 
or no legal experience. In this connection, the 
situations described and adjudicated in CMO’s 
are most pertinent and helpful, so summation at 
this point of several CMO’s should help establish 
the distinction between ordinary and gross negli- 
gence. The cases involving automobile accidents, 
for example, buttress the contention that gross 
negligence can only be predicated on conduct so 
outrageous that it is just short of intentional. 
Striking a not-so-innocent pedestrian 

A specification in a general court-martial case 
of the early 1930’s (CMO 12, 1931, 17) alleged 
grossly negligent operation of a motor vehicle as 
the cause for the striking of a naval officer, and 
the endangering of his life. A finding of guilty 
on the specification was set aside because the prose- 
cution failed to make out a prima facie showing 
of the gross negligence that had been alleged. The 
evidence established that the accused’s car struck 
the officer, but it also appeared that this officer 
and the two others were walking three abreast in 
the street, taking up one-quarter of its width, 
alongside a line of parked cars. The victim of the 
accident was closest to the center of the street. 
“There was no evidence as to the speed of the 
car, condition of lights of car, or of highway, 
competency of driver, condition of roadbed or 
brakes of car, or other matter tending to show 
wherein the gross or culpable negligence of the 
accused lay.” 

Gross negligence in this case was classified as 
being “more serious than ordinary negligence 
(want of due care) but less serious than inten- 
tional wrongdoing.” It was pointed out that gross 
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negligence is commonly defined as a “wanton, 
careless, and reckless disregard of the rights and 
safety of others.” 


Was the judge advocate negligent? 


A CMO came into being some 5 years ago (CMO 
7,1945,322) because a judge advocate in his closing 
argument, in a case where the charge was negli- 
gently endangering the lives of others, instructed 
the court as follows: 

“Counsel has referred to willful and reckless 
disregard for the safety of others. He is talking 
about gross negligence and that is something dif- 
ferent from ordinary negligence. It is not men- 
tioned in section 97, Naval Courts and Boards, 
which simply provides for the charge of carelessly 
or negligently endangering the lives of others. . . . 

“It is not necessary to support the . . . charge 
that the accused be found guilty of a wanton, care- 
less, and reckless disregard; it is sufficient if he 
be found guilty of negligently operating his auto- 
mobile in such a manner as to endanger the lives 
of others, namely the occupants of the other car.” 

The Judge Advocate General ruled that the 
above statements were erroneous. He expressly 


held that the “degree of negligence or carelessness 
required to support criminal liability of the offense 
alleged under the charge of ‘negligently endanger- 


ing the lives of others’ must be gross and culpable, 
the same as is required to support criminal lia- 
bility in the case of ‘involuntary manslaughter’ 
(NC&B, secs. 119, 153; Naval Digest, 1916, ‘Intent’ 
par. 12, p. 292; CMO 1, 1944, 126).” 


Falling asleep at the wheel 


A typical case involving the charge of involun- 
tary manslaughter occurred in 1945 (CMO 8, 1945, 
112). The accused was shown by the evidence to 
be the regularly detailed driver of a 1-ton re- 
connaissance truck. On the day of the accident, 
he was awakened at 0600 and was ordered to 
transport food in his truck from Quantico, Va., 
to an artillery unit that was encamped some 24 
miles away. He made three round trips between 
Quantico and the unit during the day. At about 
2245 the accused, accompanied by the deceased and 
one other passenger, was completing his fourth 
round trip by proceeding toward Quantico at a 
speed of approximately 35 to 40 miles an hour. 
He momentarily fell asleep at the wheel. The 
truck left the highway at a turn in the road and 
was wrecked—one passenger was killed. 

The criminal liability of the accused, if any, had 
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to be predicated on the prosecution’s case that the 
gross and culpable negligence attributed to the 
accused consisted in one of two facts, or both: 
First, driving the truck at a speed that was not 
only excessive for safe driving at the time, but 
that also exceeded the speed limit. Second, fall- 
ing asleep while driving the truck under the cir- 
cumstances outlined above. 

By a duly promulgated post regulation a speed 
of 25 miles per hour had been established as 
maximum for the road-on which this accident 
occurred. A Virginia statute established the State 
speed limit for this road at 35 miles per hour. In 
considering the violation of a speed limit, section 
119 of Naval Courts and Boards states that for 
involuntary manslaughter to be constituted in the 
commission of an unlawful act, the act must be 
malum in se, not merely malum prohibitum. In 
other words, the act must be inherently wrong in 
itself and not one merely declared wrong by 
statute or local order. “Driving an automobile 
slightly in excess of the established speed limit 
is malum prohibitum and not malum in se. More- 
over, a judgment of conviction for criminal negli- 
gence cannot be maintained upon proof of speed 
alone. The proof of speed must be of such char- 
acter which together with other circumstances 
shows a reckless disregard by the accused of the 
consequences of his conduct, and his indifference 
to the rights of others (CMO 1, 1944, 126-131).” 

A 1941 Florida decision was discussed by the 
Judge Advocate General in considering the issue 
of the falling asleep of the accused at the wheel. 
In that decision, Johnson v. State (4 So. 2d, 671), 
an accused was convicted of involuntary man- 
slaughter where he fell asleep at the wheel of a 
truck, and death resulted to a passenger—but 
the decision was distinguished from the case at 
bar. In the Johnson case, the accused had once 
before fallen asleep when he stopped to get some 
beer. After this incident, he continued the journey 
when he knew that he was in a dangerously sleepy 
condition, and fell asleep again, at which time 
the accident occurred. The Florida court held 
that the accused was criminally negligent to con- 
tinue the journey when he knew that he was in 
no condition to drive the truck, and that by so 
doing he would be endangering the lives of others. 
In our case, the accused was, without warning, 
taken with sleep after a long day of duty driving. 

The difference between the two cases is a very 
real one, and it could not be said that the accused 
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in our case, who had no premonitory warnings of 
sleep, was guilty of gross negligence. Since the 
high degree of negligence that is necessary to affix 
criminal liability was lacking, the conviction was 
set aside. 


Liquor and speed 


Another automobile case, decided in 1946 (CMO 
11, 1946, 362) is of interest because the problems 
of liquor and speed entered into an accident that 
resulted in the death of a passenger. The evi- 
dence showed that the deceased was one of five 
passengers in an automobile being driven by the 
accused along a paved three-lane highway. Im- 
mediately before the accident the automobile was 
traveling at a speed variously estimated by wit- 
nesses as being from 30 to 50 miles per hour, and 
had just passed a car traveling in the same direc- 
tion. The accused was not familiar with the 
road on which he was traveling. He failed to 
negotiate a curve, the car hit a tree, and as a 
result, the passenger was killed. Although the 
accused had consumed five bottles of beer within 
6 hours during the evening prior to the accident 
(which occurred shortly after midnight), he was 
apparently sober when the car left the road. It 
was held that the “speed at which the accused was 
traveling immediately prior to the accident did not 
appear, from the evidence adduced, to have been 
reckless or wanton so as to show an utter disregard 
for the safety of others under circumstances likely 
to cause injury.” 


Watching a civilian woman 


A good example of how a specification under a 
charge of carelessly endangering the lives of 
others can come close to alleging the offense 
charged, and yet fail, appeared in a CMO that 
was published in 1947 (CMO 3, 1947, 47). After 
stating the proper jurisdictional facts, it alleged 
that the accused, while operating a truck, “... 
said truck ... having two passengers therein, 
and it being his duty to operate said truck with 
due caution and circumspection, did . . . neglect 
and fail to operate said truck with due caution 
and circumspection in that he, the said (accused), 
while watching a civilian woman, by name to the 
relator unknown, did cause said truck to strike a 
tree, and did, thereby, then and there, endanger the 
lives of the passengers in said truck.” The ac- 
cused was convicted. 

The Judge Advocate General held the specifica- 
tion to be defective because the mere allegation 
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that the truck struck a tree while the accused was 
watching a civilian woman is, standing alone, 
insufficient to establish the offense of carelessly 
endangering the lives of others. The location of 
the woman at the time of the accident was all- 
important—if she had been in the road, for ex- 
ample, it would have been the duty of the accused 
to avoid striking her even though such action 
meant striking the tree. And if the speed of the 
truck had been a contributing factor to the of- 
fense, that, too, should have been alleged. 

In this case it so happened that counsel for the 
accused failed to object to the specification. It 
was ruled, however, that “since it contained suffi- 
cient information fairly to apprise the accused of 
the offense intended to be charged, the findings 
of the court cured the defect provided that the 
evidence adduced supplied the omissions (NC&B, 
sec. 39, 40).” This the evidence failed to do be- 
cause the relative position of the woman was never 
established—there was no proof that the accused 
in looking at the woman could not have been 
keeping an eye on the road and the progress of 
his truck at the same time. 

There was some evidence tending to show that 
a local order with respect to speed had been vio- 
lated, but it was insufficient to establish the offense 
charged. In this connection, the Judge Advocate 
General made a clear reiteration of the rule re- 
garding speed: “Assuming the accused did violate 
the local speed law, conviction for criminal negli- 
gence could not be maintained on proof of this 
violation alone unless the speed, together with 
other circumstances, was the proximate cause of 
the act complained of, and was of such character 
as to show a reckless disregard by the accused of 
the consequences of his conduct and his indif- 
ference to the rights of others. . . . The evidence 
showed that the speed of the truck . . . was not 
reckless or wanton and at most malum prohibitum 
(evidence of simple negligence) rather than 
malum in se... .” 

The defective specification, not being cured by 
the evidence, was held as a matter of law to be 
insufficient to support the conviction. 


Discharge of pistol in barracks 


CMO’s involving accidental firing of small arms 
tell the same story as the automobile cases just 
discussed. 

In one (CMO 4, 1946, 137), an accused was with 


several other persons in a barracks room. He took 
a pistol in his hand, which he pointed toward the 
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floor, pulled the slide back and held it “roughly 
horizontal level with the floor.” The pistol dis- 
charged and killed one of those present. The ac- 
cused was convicted of involuntary manslaughter. 

The evidence showed that prior to the fatality, 
the accused had handled the pistol, examined it 
and had shown it to others. It was held that there 
was no evidence as to specific acts or omissions 
amounting to failure to exercise due caution and 
circumspection. Witnesses testified the accused 
did not handle the pistol negligently. It was 
shown that it was customary, and not in violation 
of any local order, to bring weapons into the living 
quarters, without restriction as to their being 
loaded or unloaded. 

“[It] could not be said that the act of the ac- 
cused, in picking up a loaded pistol within the 
barracks room, to inspect it preparatory to sub- 
mitting it to another for examination, alone was 
legally sufficient to constitute lack of ‘due caution 
and circumspection’....” Since there was no 
showing of gross or culpable negligence, it was 
held that the death was “homicide by misadven- 
ture” rather than involuntary manslaughter, and 
the conviction was set aside. 

Where one acquittal requires another 

A small arms case that was set aside in 1945 
(CMO 7, 1945, 294) involved some of the prin- 
ciples that we have already discussed in connec- 
tion with the automobile cases. The accused was 
charged with both involuntary manslaughter and 
carelessly endangering the lives of others. The 
court acquitted him of the manslaughter charge 
but convicted him of the carelessly endangering 
charge. The evidence showed that both of the 
charges were based on the same facts. The ac- 
cused had a carbine in his possession that he had 
not ascertained to be unloaded. It discharged 
while it was in his hands and a man was killed. 

The Judge Advocate General held that “The 
degree of negligence or carelessness required to 
support criminal liability of the offense alleged 
under the charge of ‘Carelessly endangering the 
lives of others’ must be gross and culpable—the 
same as is required to support criminal liability 
in the case of ‘Involuntary manslaughter’. . . .” 
Since the court by its acquittal on the man- 
slaughter charge found the requisite degree of 
negligence lacking, and since the same facts were 
involved in the endangering charge, it followed 
that the degree of negligence necessary to convict 

(Continued on page 15) 
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Uniform Code— Article 43 





THE STATUTE OF LIMITATIONS 


By LTJG C. BR. Davis, USN 


If you’ve been making a list of Code provi- 
sions that are really new and different for 
naval law, then you should check to make sure 
you’ve included Article 43. 

As the author of this article points out, 
“Briefly, the substantial changes include, as to 
certain offenses, the applicability of the statute, 
the date it begins to run, the length of the run- 
ning and the suspension of the running. The 
manner of tolling the statute is different for all 
offenses.” 





RTICLE 438 of the Uniform Code of Military 
Justice is a brand new addition to a long line 
of legislative enactments that are almost univer- 
sally called “statutes of limitations.” Such 
statutes were first enacted in England for the pur- 
pose of compelling the plaintiff in a civil action to 
choose between bringing his suit within a speci- 
fied period of time, or losing forever his right to 
sue. It had become common practice for a plain- 
tiff with a legally enforceable claim to keep it 
under cover and out of court until the defendant 
had destroyed or lost the evidence in his favor, 
such as vouchers or receipts, or until witnesses 
who could have testified in behalf of the defense 
had left the jurisdiction or died. Without such 
evidence or witnesses, the defendant, of course, 
found himself in a highly vulnerable position. So, 
to protect the unwary and the unfortunate, and 
to free the courts from a clutter of stale claims, 
statutes of limitations were created. Claims over 
a certain age were no longer enforceable in the 
courts. 

In time, similar statutes of limitations were 
enacted to achieve similar ends in the field of 
criminal law. Article 43 of the Code is a modern 
descendant of this type of statute—it, like its fore- 
bears, amounts to a surrender by the government 
of its sovereign right to punish for the commis- 
sion of certain offenses under its laws once a speci- 
fied period of time has elapsed subsequent to the 
date of the offense. 


NOVEMBER 1950 


The purpose of this article is to discuss in detail 
the provisions of article 43, and to point out how 
it differs from its immediate predecessors, the 
currently effective articles 61 and 62 of Articles 
for the Government of the Navy. Before this is. 
undertaken, however, it would be well to explain 
the meaning of two terms that you have to use 
when talking about a statute of limitations: “run” 
and “toll.” 

A statute is said to run, or accrue to the benefit 
of the person it seeks to protect, only so long as 
that person is, consciously or unconsciously, situ- 
ated or acting in accordance with its provisions. 
For example, the statute may provide that it runs 
in favor of the person only so long as he is within 
the continental limits of the United States. If so, 
the running stops, or more properly, is suspended, 
so long as the person is outside the continental 
limits. The running resumes—picks up where it 
left off—upon his return. 

The tolling of the statute amounts to more than 
a mere suspension of its running. To toll the 
statute means to stop its running entirely. Tolling 
is usually accomplished by some affirmative act on 
the part of the Government, such as indicting the 
person in whose favor the statute has been 
running. 

One further point—the defense of the statute of 
limitations is personal to an accused. That is, he 
and only he is entitled to raise it on his behalf. 
Because of this, the statute, like all other personal 
defenses, may be waived by an accused if he so 
desires. 

The statute of limitations that presently affects 
offenses triable by naval tribunals is contained in 
articles 61 and 62 of AGN. Article 61 sets up 
a 2-year limitation period that begins to run 
on the date the offense is committed. Article 62 
states an exception to the date the period starts 
to run in the case of the offense of desertion in 
time of peace—with this offense, the period begins 
to run at the end of the accused’s term of enlist- 
ment. These articles further provide for the sus- 
pension of the running of the statute under certain 
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circumstances and for its tolling upon the issuance 
of an order for trial or punishment. 

In the light of this we will find that Article 43 
of the Code amounts to far more than a mere 
restatement of articles 61 and 62. (It is, in fact, 
patterned after article 39 of the Articles of War.) 
Briefly, the substantial changes include, as to cer- 
tain offenses, the applicability of the statute, the 
date it begins to run, the length of the running, 
and the suspension of the running. The manner 
of tolling the statute is different for all offenses. 

With all of the foregoing in mind, we are 
now ready to examine in detail the provisions of 
article 43: 

(a) A person charged with desertion or absence with- 
out leave in time of war, or with aiding the enemy, 
mutiny, or murder, may be tried and punished at any 
time without limitation. 

This provision sets forth these offenses to which 
the statute of limitations does not apply. Al- 
though the language employed is clear, a compli- 
cation arises where an accused is charged with an 
offense listed in the paragraph, but is convicted 
of a lesser included offense to which the statute 
does not apply and on which the period has run. 
For example, assume that Seaman Mac is brought 
to trial in 1956 for taking the life of Corporal 
George in 1951. Mac is charged with murder. 
The trial proceeds and the court, upon evidence 
adduced, finds him guilty of manslaughter as per- 
mitted by the Code (see art. 79). We will see 
when we discuss paragraph (b) that a 3-year pe- 
riod of limitation is prescribed for the offense of 
manslaughter. Three years having elapsed, the 
court must then inform Mac of its finding, apprise 
him of the provisions of article 43, and give him 
an opportunity to plead the statute of limitations 
in bar of punishment. 

(b) Except as otherwise provided in this article, a 
person charged with desertion in time of peace or any of 
the offenses punishable under articles 119 through 132 
inclusive shall not be liable to be tried by court-martial 
if the offense was committed more than three years 
before the receipt of sworn charges and specifications by 
an officer exercising summary court-martial jurisdiction 
over the command. 

The first thing we notice here is that, as to cer- 
tain offenses, the period of limitation has been 
increased from the 2 years provided for by AGN 
to3 years. The offenses specifically referred to in 
this paragraph as having a 3-year limitation are: 
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Desertion in time of peace Arson 
Manslaughter * Extortion 
Rape and carnal knowledge Assault 
Larceny and wrongful appro- Burglary 
priation Housebreaking 
Robbery Perjury 
Forgery Frauds against the Govern- 
Maiming ment 
Sodomy 


The latter part of paragraph (b) sets out the 
manner in which the statute may be tolled. 
Under AGN, the issuance of the order for trial 
or punishment tolls the statute. To toll the statute 
under the Code, it is necessary, as shown by this 
paragraph, that the officer exercising summary 
court-martial jurisdiction over the command re- 
ceive sworn charges and specifications against the 
accused. These charges and specifications are not 
necessarily the charges and specifications that will 
be preferred for trial, if any, as we in the naval 
service might believe, but are merely the accusa- 
tions made under oath against the accused by 
some person subject to the Code (see arts. 30, 33, 
34 and 35). 

If it were not for the first phrase of paragraph 
(b), we could say that the period of limitation 
for the offenses enumerated is cut and dried. This 
phrase, however, directs your attention to excep- 
tions contained within the article. These excep- 
tions will be found in paragraphs (d), (e), and 
(f), which, as we shall see later in more detail, 
make various provisions that alter the running of 
periods of limitation under certain unusual 
circumstances. 

(c) Except as otherwise provided in this article, a per- 
son charged with any offense shall not be liable to be 
tried by court-martial or punished under article 15 if the 
offense was committed more than two years before the 
receipt of sworn charges and specifications by an officer 
exercising summary court-martial jurisdiction over the 
command or before the imposition of punishment under 
article 15. 

From this we can say generally that any offense 
not covered by paragraphs (a) and (b), will fall 
within the 2-year period of limitation provided for 
here. 

Some of these offenses are: 


Fraudulent enlistment 
Absence without leave 
Disrespect towards superior 


Drunken or reckless driving 
Drunk on duty 
Misbehavior of sentinel 


officer Dueling 
Failure to obey order or regu- Malingering 
lation Riot or breach of peace 


Misconduct as prisoner 
False official statements 
Improper hazarding of vessel 


Conduct unbecoming an officer 
and gentleman 


One thing you should have noticed in reading 
paragraph (c) is the fact that the 2-year period 
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of limitation provided for applies to commanding 
officers’ nonjudicial punishment as well as to trial 
by court-martial. 

As in the case of the preceding paragraph, para- 
graphs (d), (e), and (f) of this article must be 
referred to in determining whether the 2-year 
period has been affected by any special 
circumstances. 

(d) Periods in which the accused was absent from ter- 
ritory in which the United States has the authority to 
apprehend him, or in the custody of civil authorities, or 
in the hands of the enemy, shall be excluded in comput- 
ing the period of limitation prescribed in this article. 

The fact that the statute of limitations begins 
running does not necessarily mean that every day 
counts toward the period of limitation prescribed 
for that offense. In this paragraph we find that 
certain periods may be excluded in computing the 
length of time that the statute hasrun. Although 
the periods to be excluded are clearly set forth, a 
look at this paragraph in action will serve to 
emphasize how it works. Take the case of Herbert, 
for example, a legal yeoman serving on board a 
cruiser tied up in Bremerton. In June 1951, Her- 
bert has the 0000-0400 fantail sentry watch. 
Herbert is tired and goes to sleep on his post. 
Having read that the period of limitation for 
this offense is 2 years, but using very poor judg- 
ment, he goes over the hill next day, and crosses 
the border into Canada. He returns to the United 
States in July 1953, and celebrates the event by 
beating up a highway patrolman in Oregon. 

Upon leaving the gates of the Oregon State 
penitentiary 2 years later, Herbert is greeted by 
naval authorities and is very surprised to find he 
is charged not only with desertion (art. 85), but 
also with misbehavior of a sentinel (art. 113). 

Assuming that the statute of limitations will 
be pleaded in bar of trial, the judge advocate 
may prove that Herbert spent from June 1951 
until July 1953 in Canada, and from July 1953 
until July 1955 in custody of civil authorities, in 
order to exclude these periods in the computation 
of the period that the statute of limitations has 
run. Under these circumstances Herbert’s plea 
in bar would be denied. 


(e) In the case of any offense the trial of which in time 
of war is certified to the President by the Secretary of 
the Department to be detrimental to the prosecution of 
the war or inimical to the national security, the period 
of limitation prescribed in this article shall be extended 
to six months after the termination of hostilities as pro- 
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claimed by the President or by a joint resolution of 
Congress. 

This paragraph is largely self-explanatory, but 
it should be noted that the discretion to determine 
what cases are “detrimental to the prosecution of 
the war or inimical to the national security” is 
vested in the Secretary of the Department, and not 
the President, as might first appear. 

Extension of a period of limitation in pursuance 
of this provision might be predicated upon such 
factors as the nature of the offense, the character 
of the evidence involved, or the unavailability of 
parties indispensable to the trial. 

(f) When the United States is at war, the running of 


any statute of limitations applicable to any offense under 
this code— : 

(1) involving fraud or attempted fraud against the 
United States or any agency thereof in any manner, 
whether by conspiracy or not; or 

(2) committed in connection with the acquisition, 
care, handling, custody, control, or disposition of any 
real or personal property of the United States; or 

(3) committed in connection with the negotiation, 
procurement, award, performance, payment for, interim 
financing, cancellation, or other termination or settle- 
ment, of any contract, subcontract, or purchase order 
which is connected with or related to the prosecution 
of the war, or with any disposition of termination in- 
ventory by any war contractor or Government agency; 

shall be suspended until three years after the termina- 
tion of hostilities as proclaimed by the President or by 
a joint resolution of Congress. 

The following extract from the House Hear- 
ings of the Eighty-first Congress, first session, on 
the Uniform Code of Military Justice (p. 1044) 
reveals the background and purpose of this provi- 
sion of article 43: 


“Mr. Larxrn. (f) is an incorporation of a pro- 
vision in the United States Code, title 18, section 
3287 which provides generally for frauds against 
the Government itself, and in that type of case 
provision now exists in the Federal law that the 
statute is suspended until 3 years after the termi- 
nation of the war. 

“We have provided it here because it is not clear 
that it applies to court-martial cases by virtue of 
being in title 18. 

“Tt is Federal law for United States courts, 
and while courts-martial are generally construed 
as Federal courts, in order to insure its construc- 
tion and application here we have adopted the 
wording of title 18 of the code and provided it 
here. 

(Continued on page 16) 





Uniform Code— Article 25 





COURTS-MARTIAL MEMBERSHIP 


By MAd J. I. Loy, USMC 


Here, finally, is an analysis of the provision in 
the Code that will enable an accused to have en- 
listed personnel sit on the court-martial that is 
to try him. 

To round out the picture, the author has ob- 
tained enlightening statistics on enlisted court 
members from the Army and Air Force—also, 
from naval personnel who are currently await- 
ing trial by, or serving sentence of, a court- 
martial. 





NLISTED PERSONNEL, for the first time 

in the history of the Navy, soon will be eligible 

for detail to additional duty as members of courts- 

martial. This change, as well as many others 

pertaining to the membership of courts-martial, 

makes article 25 of the Uniform Code of Military 

Justice one of the most interesting of all the 
articles to study. 

As you know, the present Articles for the Gov- 
ernment of the Navy provide for general and 
summary courts-martial, and a deck court. Com- 
missioned officers are required as members—5 to 
13 on a general court-martial, 3 on a summary 
court-martial, and 1 as deck court. Although 
there are no statutory provisions as to the mem- 
bers’ qualifications, other than that they be com- 
missioned officers, various provisions of Naval 
Courts and Boards prescribe certain qualifications 
that convening authorities have been governed by 
in appointing members of courts-martial. 

The Army and Air Force on the other hand, 
have been operating for about a year and a half 
under the 1948 Articles of War. These amended 
articles contain provisions covering the member- 
ship of courts-martial that are almost identical to 
the provisions of the Code. It is only natural 
then, that we in the naval service are more inter- 
ested in and speculative about the membership of 
courts-martial under the Code than are our 
brothers in the Army or Air Force. 

It must be remembered during this discussion 
of courts-martial membership, that the Code has 
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changed the terminology of the Navy’s tribunals. 
The deck court is now called a summary court- 
martial and our old familiar summary court- 
martial has been given the new label of special 
court-martial. The name of the court-martial 
reserved for serious offenses, the general court- 
martial, remains the same. With this in mind, 
let’s turn to the courts-martial prescribed by the 
Code and see what the membership of each is. 


The summary court-martial 


The lowest court in the new hierarchy, the sum- 
mary court-martial, shall, according to article 16 
of the Code, be composed of one officer. Imme- 
diately the question is presented: what does the 
term “officer” mean? In article 1 (5) we see that 
the term is construed to include a commissioned 
warrant officer, an interpretation that is not new 
or unusual to us in the Navy. It follows that, as 
in the case of our deck court, neither a warrant 
officer nor an enlisted man will be eligible for 
appointment as a summary court-martial. The 
present provisions of Naval Courts and Boards 
prescribing the qualifications of deck court officers 
are now expressed in statutory form by subpara- 
graph (d) (2) of article 25. It says: “. . . the 
convening authority shall appoint as members 
[of courts-martial] such persons as, in his opinion, 
are best qualified for the duty by reason of age, 
education, training, experience, length of service, 
and judicial temperament.” It is anticipated that 
the Manual for Courts-Martial, now being pre- 
pared, will prescribe the rank of officers to be ap- 
pointed as a summary court-martial officers. 
Army practice in the past has been to assign a 
field officer (major or above) as the summary 
court-martial officer, whereas we in the Navy have 
employed officers of the rank of lieutenant in the 
Navy or captain in the Marine Corps for our deck 
courts. Tentative plans indicate that the Navy’s 
practice will be used under the Code: 

Naval regulations have permitted a convening 
authority, in his discretion, to appoint himself as 
the deck court officer, irrespective of his rank, if 
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commissioned, and irrespective of the rank of 
other officers attached to his command. However, 
past records reveal that this practice has been 
employed only when the convening authority has 
had no other properly qualified officer under his 
command. 

Appreciating the necessity for maintaining dis- 
cipline and dispensing justice promptly for minor 
infractions of rules where nonjudicial punish- 
ment authorized by article 15 is inadequate, the 
drafters of the Code, in article 24 (b), made pro- 
visions permitting the continuation of this prac- 
tice in a single situation. Article 24 (b) of the 
Code says: “When but one officer is present with 
a command or detachment he shall be the summary 
court-martial of that command or detachment and 
shall hear and determine all summary court-mar- 
tial cases brought before him.” This provision is 
patterned after the 10th Article of War. The 
present Manual for Courts-Martial, U. S. Army, 
in implementing this Article of War provides that 
when more than one officer is present in a command 
the convening authority will appoint a subordi- 
nate as the summary court-martial officer. It is 
anticipated that a similar instruction will be in- 
corporated into the Manual for Courts-Martial 
that will implement the Uniform Code. 

Except for the requirement of commissioned 
rank, the Code contains no express legal disquali- 
fications for a summary court-martial officer such 
as we will find later are present in the case of the 
special and general courts-martial members. 
Thus, anyone acting as a summary court-martial 
officer—the convening authority or otherwise— 
may also be the accuser without becoming ineli- 
gible to sit as the court officer. 

It is apparent that the eligibility rules for ap- 
pointment to the summary court-martial under the 
Code will differ’only slightly from the eligibility 
rules for appointment to the Navy’s deck court. 


The special and general courts-martial 


Our next step brings us to the special court- 
martial, which is the equivalent of the summary 
court-martial under our present naval system, and 
to the general court-martial. The composition of 
these courts will be discussed together’ because, 
except for the number of members, the require- 
ments involved are the same for each. At this 
level we will see a notable difference in the compo- 
sition of these new courts when compared to their 
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counterparts in our present system. Let’s look 
at some of these differences : 

First of all, we notice immediately that article 
16 (2) of the Code says that a special court-martial 
“shall consist of any number of members not less 
than three,” and 16 (1) provides that a general 
court-martial “shall consist of a law officer and 
any number of members not less than five.” It is 
at once apparent that the number of members on 
special and general courts-martial may be the 
same, a few more, or many more than the 3 and 
5-to-13-member panels we now have on our sum- 
mary and general courts-martial, respectively. 
Notice that the article quoted above places only 
one limitation on the membership, and that is that 
there should be no Zess than 3 members on special 
courts-martial, and in the case of a general court- 
martial, no 7ess than 5. Articles for the Govern- 
ment of the Navy, however, put two limitations 
on summary and general courts-martial member- 
ship in that the court in the case of a summary 
court-martial shall be composed of only 3 mem- 
bers, no more or less, and in the case of general 
courts-martial, a minimum of 5 and maximum of 
13. Further, all these members must be commis- 
sioned officers. 

Although not members of courts-martial, the 
trial and defense counsel and the law officer, pro- 
vided for under the Code, are properly mentioned 
as a part of the court’s composition. These parties 
have been discussed thoroughly in articles appear- 
ing in the September and October 1950 issues of 
the JAG Journat. 

Our next step is to determine just who is quali- 
fied to be a member of a special or general court- 
martial. The first qualification is set out in arti- 
cle 25 (d) (2), which we referred to before, 
wherein the convening authority is required to 
appoint persons who are, in his opinion, best qual- 
ified for the duty by reason of age, experience, 
length of service and judicial temperament. These 
are things that the convening authority alone is 
responsible for determining. 


Enlisted personnel as members 


The biggest and probably most controversial 
change in membership qualifications is the pro- 
vision referring to the rank of the members of the 
special and general courts-martial. The Code 
says the following persons are eligible to sit on 
special and general courts-martial: . 
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(1) Any officer on active duty with the armed 
forces. 

(2) Any warrant officer on active duty with the 
armed forces. 

(3) Any enlisted person on active duty with 
the armed forces. ; 

The eligibility of warrant officers and enlisted 
men to sit as members of special and general 
courts-martial is qualified in certain respects by 
the Code. Let’s look at these restrictions. War- 
rant officers are eligible to sit on a court in any 
case other than where a commissioned officer is the 
accused. Eligibility of enlisted personnel, how- 
ever, is affected by the organization to which they 
are attached, for the Code has provided that an 
enlisted member and the accused may not be at- 
tached to the same unit. The question of what is 
meant by a “unit” is therefore of paramount im- 
portance in determining whether an enlisted man, 
selected as a prospective member of a court-mar- 
tial, is eligible for the duty. The Code, in article 
25 (c) (2) says “. . . the word ‘unit’ shall mean 
any regularly organized body as defined by the 
Secretary of the Department, but in no case shall it 
be a body larger than a company, a squadron, or a 
ship’s crew, or than a body corresponding to one 
of them.” 

In all probability the Manual for Courts- 
Martial will set out what each department’s defi- 
nition of a unit is in pursuance of this section. 
We know, however, from the Code, that there is 
a maximum size of the body of men that can be 
called a unit. As an example, Corporal Smith, of 
“A” Company, 1st Battalion, 2d Marines, is not 
ineligible to sit on the case of Private Jones, “B” 
Company, 1st Battalion, 2d Marines. Nor is 
Jones, yeoman third class, attached to DD 823 in 
Destroyer Squadron 40, ineligible to be a member 
of a court trying Seaman Brown attached to DD 
830 of the same Destroyer Squadron. 

The purpose of including a provision prohibit- 
ing enlisted personnel-of the accused’s unit from 
sitting on the courts-martial is, according to the 
congressional hearings, to get away from prej- 
udice, either for or against the accused, which 
might develop due to the nature of close associa- 
tion of the members of the unit. 


Accused must request enlisted members 


In connection with enlisted personnel sitting on 
courts-martial, the Code provides that they will 
not be appointed to a special or general court- 
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martial unless the accused has personally re- 
quested in writing that such personnel be included 
as members. Once the accused has made such a 
request, the convening authority must appoint a 
court that has at least one-third of its members 
selected from enlisted personnel. The Code al- 
lows one exception to this rule, and that is where 
eligible enlisted persons cannot be obtained be- 
cause of physical conditions or military exigencies. 
The inclusion of this provision was not intended 
to provide a “loophole” by which convening au- 
thorities could refuse an accused the right to have 
enlisted personnel as members of the court-martial, 
under the guise that exigencies of the service would 
not permit the appointment of enlisted men to the 
court. The records of the House and Senate 
hearings indicate what Congress had in mind 
when it included this clause in article 25. The 
hearings show that the term “physical conditions” 
was intended to refer to such physical conditions 
as might be encountered on the high seas where 
ships are separated physically and where it would 
be not only difficult, but actually dangerous to 
transfer men from one ship to the other. There- 
fore, rather than keep a man under arrest or delay 
his trial for a lengthy period while a ship was op- 
erating at sea, the convening authority could go 
ahead and try the accused with a court composed 
entirely of officers. A “military exigency” might 
be considered to exist where a company or unit is 
isolated. Here again, the use of a court composed 
of officers would be permitted in order to dispense 
justice quickly and properly. 

As a means of insuring that convening authori- 
ties don’t adopt this loophole, if it be one, for 
their own convenience, Congress wrote into article 
25 a requirement that when enlisted personnel are 
requested, but eligible personnel are not avail- 
able for appointment to a court-martial, the con- 
vening authority must make a detailed written 
statement explaining why the enlisted men could 
not be obtained. This statement must be attached 
to the record and becomes a permanent part of it. 

Although the membership of courts-martial pre- 
scribed by the Code was patterned after similar 
provisions now governing the Army and Air 
Force, the portion of article 25 (c) allowing a 
trial by officers in spite of a request by the accused 
that enlisted persons sit on his court, was written 
particularly for the benefit of the Navy. It thus 
behooves those of us in the naval service to make 
certain that this exception is used only when the 
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accused’s request cannot be complied with. Fur- 
ther, although the decision of a convening author- 
ity to proceed to a trial with officer membership is 
within his sound discretion, it is probable that his 
statement explaining the circumstances necessitat- 
ing such trial, will, as part of the record, be subject 
to review as the record proceeds through channels. 

As you can see, the subject of enlisted men sit- 
ting on courts-martial is the biggest change in our 
present system. We will discuss its practical as- 
pects after concluding our discussion of the other 
qualifications of members. 


Members should be senior to accused 


Another qualification required by the Code for 
court-martial membership is contained in subpara- 
graph (d) (1) of article 25, which says: “When 
it can be avoided, no person in the armed forces 
shall be tried by a court-martial any member of 
which is junior to him in rank or grade.” 

This requirement has been complied'with auto- 
matically so far as our present deck court and 
summary court-martial are concerned due to the 
fact that each is composed of officers only and the 
jurisdiction of each is limited to enlisted men. A 
similar provision pertaining to general courts- 
martial is now contained in article 39, AGN, which 
says in part, “But in no case, where it can be 
avoided without injury to the service, shall more 
than one-half [of the members], exclusive of the 
president, be junior to the officer to be tried.” 
Therefore, the provisions of article 25 (d) (1) are 
not new to us—it is just that the Code has in- 
creased the-required number of members that must 
be senior to the accused from one-half to all, and 
has extended the provisions to the special court- 
martial. Also, these provisions have been worded 
to include the requirement that enlisted men sitting 
on courts-martial shall be senior to the accused. 

Note that the qualification requiring the mem- 
bers to be senior to the accused, like the provisions 
pertaining to enlisted men sitting on courts, has 
an escape clause, in that the members must be 


senior to the accused only when such persons are 
available. 


Who may not be members 


In addition to the qualifications we have dis- 
cussed, the Code sets forth a few affirmative dis- 
qualifications. All of these are contained in 
article 25 (d) (2). The first provided for is: “No 


person shall be eligible to sit as a member of a 
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general or special court-martial when he is the 
accuser... .” An accuser is defined in article 1 
(11) of the Code as referring “. . . to a person 
who signs and swears to charges, to any person 
who directs that charges nominally be signed and 
sworn by another, and to any other person who 
has an interest other than an official interest in 
the prosecution of the accused.” Thus, we see in 
statutory form that which we in the Navy have 
been following in practice through policy and 
procedure. We have always recommended that 
convening authorities not appoint to courts- 
martial personnel who are subject to challenge, 
and the fact that a member is the accuser is ground 
to sustain a challenge. 

Another disqualification enumerated by article 
25 (d) (2) occurs if the proposed member is to be 
a witness for the prosecution. Here again we 
find in statutory form something that we at pres- 
ent are practicing by way of procedure. It’s to 
be noted that this article affirmatively disqualifies 
as a member only a person who will be a witness 
for the prosecution. Itis presumed that, as in our 
present procedure, a member who will be a mate- 
rial witness for the defense will be subject to 
objection by the prosecutor, if he desires to 
challenge. 

The last disqualification listed is where the pro- 
posed member has acted as investigating officer 
or as counsel in the same case. A thorough dis- 
cussion of who the investigating officer and counsel 
are may be found in articles contained in the 
October 1950 issue of the JAG Journau. It is ap- 
parent that anyone who has investigated a case or 
acted as counsel may be in possession of certain in- 
formation detrimental to the accused that would be 
inadmissible as evidence before the court-martial. 
As a result of such duty as counsel or investigat- 
ing officer, the member.may have formed an opin- 
ion that he would carry into the courtroom with 
him, Although our present procedure provides 
that anyone who has investigated the charges is 
subject to challenge, the effect of the challenge is 
limited in that the person who investigated the 


charges must be shown to have formed or ex- 


pressed an opinion concerning the case. Al- 
though our practice has been to be liberal in our 
rulings on challenges, the fact that such an opin- 
ion-has been formed by the member is generally a 
very difficult thing to prove and the provisions of 
the Code arbitrarily making such a person ineli- 
gible to sit on courts-martial can reasonably be 
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said to be an improvement over our present 
practice. 


Member may be from any service 


It might be well to mention at this point that 
under the Code the service a member belongs to 
is not material in determining his eligibility to 
sit on a court-martial. As you know, at present 
there is no legal authority for members of the 
Army or Air Force to sit on a naval court-martial, 
and conversely Navy and Air Force personnel may 
not serve on Army courts-martial. Marine Corps 
personnel, however, are authorized by law to sit 
on naval courts-martial, and, when detached for 
duty with the Army, to act as members of Army 
courts-martial. Under the Code these statutory 
jurisdictional restrictions are no longer a problem 
because the members of the courts-martial need 
only be personnel on active duty with the armed 
forces. Article 1 (2) says that “‘armed force’ 
shall be construed to refer, severally, to the Army, 
the Navy, the Air Force, and, except when operat- 
ing as a part of the Navy, the Coast Guard.” 

If there are to be any restrictions on eligibility 
for courts-martial membership because of service 
connections, they will probably appear in the form 
of instructions in the Manual for Courts-Martial. 


The big question 


That about covers the membership of the vari- 
ous courts-martial as prescribed by the Uniform 
Code of Military Justice. As we have mentioned 
before, the most striking change to our present 
system is the employment of enlisted men as 
members of special and general courts-martial. 
What can we expect as to the number of requests 
that will be made for enlisted men to be appointed 
as members of courts? Do accused in the naval 
service want other enlisted men to help determine 
the verdict in their trials? Will enlisted men be 
tougher or more lenient on the accused? These 
are just some of the questions that people are ask- 
ing themselves. Naturally, we don’t know what 
the precise answers to these and other questions 
will be, but to help each of us arrive at his own 
conclusion, we can look to the records and reports 
that are available to us now. 

In trying to anticipate how many courts-martial 
will have enlisted personnel as members, the result 
of a survey on this point might be of some help. 
The survey, which is printed in the House Hear- 
ings on the Uniform Code of Military Justice, 
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shows that 9830 Army and Air Force enlisted men, 
including 60 to 80 recruits and OCS candidates, 
were interviewed during October 1948. Three 
questions were asked: First, how many of the men 
would like to be tried by an all-officer court? Of 
the 930 men, 99 preferred this type of court-mar- 
tial composition. Second, how many of the men 
would like to have the option to have at least one- 
third enlisted men on their court? Of the total, 
823 men indicated this preference. Third, how 
many of the men would like to be tried by an all- 
enlisted court? Out of the 930 men questioned 
only one answered this in the affirmative. 


Army and Air Force tallies 


You'll note the number that wanted the option 
to have enlisted men on the courts was very high, 
about 90 percent. This would seem to indicate 
that we could expect an equally high percentage 
of requests for enlisted men to sit on courts- 
martial in the Navy. However, the courts-martial 
records received for review by the Judge Advo- 
cates General of the Army and Air Force showing 
that enlisted men had been requested to sit as 
members indicate that the enlisted men are not 
exercising the option in the same percentages as 
indicated by the preliminary survey. The Army 
and Air Force have been operating since February 
1949 under the provision that allows enlisted men 
to be members of courts-martial; the following 
figures, based on the records reviewed, show the 
percentage of courts-martial, in relation to the 
total, where enlisted men were seated as members: 


ARMY AIR FORCE 
GCM SCM* GOM SOM* 


11 % Apr 49 138 % 12.7% Nov 49 11. 4% 
3.9% Aug 50 2.7% 10.8% Jul 50 9.4% 
6.8% 17mo. av. 5.7% 12.6% 9mo. av. 11.2% 

*Special courts-martial 


Although the percentages have been fairly 
steady in the Air Force, the figures in the Army 
courts-martial show a steady decline to the low 


of August 1950. The Army is unable at this time 
to state definitely the reason for the decline, but 
feels that having enlisted men on courts is a nov- 
elty that has now lost its popularity. 

In order to see if the statistics revealed by the 
survey that appeared in the House Hearings would 
be substantially the same for the naval service, 12 
prisoners in a naval station brig were interviewed 
with a view toward getting their opinions regard- 
ing enlisted men as members of courts-martial. 
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Each prisoner interviewed was either awaiting 
trial by, or serving sentence of, a summary or gen- 
eral court-martial. One-fourth of the men inter- 
viewed wanted an all-officer court. The reason 
given for their choice was that they believed officers 
would exercise more mature judgment in deciding 
cases. The remaining three-quarters of the men 
expressed the desire to have enlisted men on their 
courts, stating as a reason the thought that they 
would be given a fairer trial. 

The above results certainly cannot be taken as 
final or even enough of a sample to say that they 
represent what we can expect in the naval service 
as a whole. They are only the results of an in- 
formal interview conducted to show the readers 
the way some men who are actually being sub- 
jected to trials or punishment, feel about this new 
procedure allowed by the Code. 


A brigadier general expresses an opinion 


Probably one of the most accurate statements 
as to the value of the provisions allowing enlisted 
men to sit on courts-martial was made by Briga- 
dier General Franklin Riter, U. S. Army Reserve, 
while representing the American Legion during 


the Senate hearings on the original military justice 
bill. Hesaid: “Ifthe insistence that enlisted men 
be placed on courts-martial is motivated by the 
idea that the courts would be more lenient, the pro- 
ponents of the plan will most probably be bitterly 
disappointed. In the opinion of the witness, the 
presence of qualified, intelligent enlisted men on 
the court will not in any respect result in more 
acquittals or in less onerous sentences. If, on the 
other hand, the placement of enlisted men on 
courts is prompted by the desire to strengthen the 
courts in the eyes of both the public and the en- 
listed personnel, this change is justified. . . .” 

Despite any forecast of what the future will . 
bring in the way of military justice, we in the 
naval service will be eagerly looking forward to 
see the results, not only of this section dealing 
with the composition of courts-martial, but of all 
the provisions of the Code. Just as with anything 
else that is new, it will take time and effort to get 
the new system operating properly, but we can 
all hope that the reform that will be brought by 
the Code will give to both military personnel and 
the public a greater confidence in the military 
justice system. 





NEGLIGENCE ... 

(Continued from page 6) 

under the latter charge was also lacking. The 
conviction was set aside. 

Shooting at bats 


The accused of another case that was set aside 
in 1945 (CMO 7, 1945, 293) had been charged 
with and convicted of carelessly endangering the 
lives of others because he, at a time when five or 
six people may have been within 100 feet of him, 
fired two shots from a 12-gauge shotgun. He was 
on guard duty in the vicinity of a storage area 
that adjoined living quarters. There was no evi- 
dence tending to show that the gun was pointed 
at or in the general direction of any person or 
building, or that any person was hit or was close 
to being hit by either of the two shots. The un- 
contested and unrefuted testimony of the accused 
was that “he fired the two shots at bats and that 
the gun was pointed almost straight up into trees 
and the sky at the time of firing.” The Judge 
Advocate General held that the mere firing of 
the two shots in the camp area was in and of itself 
insufficient to prove the endangering of life, or to 
show gross and culpable negligence on the part of 
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the accused, and the conviction, accordingly, was 
set aside. 

This case, like the others we have covered, shows 
all too clearly that charges preferred in haste and 
without sufficient study can result in a failure of 
proof and the release of an offender whose con- 
viction of a proper charge could have been upheld. 
While a convening authority should not attempt 
to substitute his judgment for that of the court 
that is to try the offender, the charges he prefers 
should be based upon a realistic analysis of all 
the information at hand. And, as you know by 
now, this analysis should be made in light of the 
many decisions of the Judge Advocate General 
that have been published as CMO’s. 

The Uniform Code 


What does all of this add up to under the Uni- 
form Code of Military Justice? For one thing, 
the pre-trial investigation requirements of the 
Code (see article on this subject in the October 
1950 issue of the JAG Journax) should serve to 
assist the convening authority in preferring proper 
charges against the accused, and to reduce the 
number of convictions that are set aside for the 
reasons outlined by this article. 
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As to the element of negligence in involuntary 
manslaughter, there should be no change. Arti- 
cle 119 (b) of the Code provides: 

(b) Any person subject to this code who, without an 
intent to kill or inflict great bodily harm, unlawfully kills 
a human being— 

(1) by culpable negligence; or 
(2) while perpetrating or attempting to perpetrate 

an offense other than those specified in paragraph (4) 

of article 118, directly affecting the person; 
is guilty of involuntary manslaughter and shall be 
punished as a court-martial may direct. 

An examination of the Congressional hearings 
and debates that preceded enactment of the Uni- 
- form Code does not reveal any intent of Congress 
to alter existing law on the subject of involuntary 
manslaughter and related offenses. ¢ 


LIMITATIONS ... 


(Continued from page 9) 


“Mr. Exston. Would subsection (3) of section 
(f) contemplate making any persons not under 
military authority subject to military trial ? 

“Mr. Larkin. No, it would only be those persons 
who are subject to military law by virtue of arti- 
cle 2. Other civilians would not be subject, but 
they would be subject to this provision under the 
United States Code.” 


Although we have finished the detailed discus- 
sion of each paragraph of article 43, our discus- 
sion of the statute of limitations would not be 
complete without mention of other articles of the 
Code that have a material effect upon the statute. 
These articles are 3, 77, and 79. 

The first of these, article 3, deals with the juris- 
diction of courts-martial over persons who com- 
mitted offenses while in the service but who 
have been subsequently discharged before being 
brought to trial (see JAG Journat article on this 
subject in the August 1950 issue). 

The statute of limitations provided in article 
43 must be considered in determining whether or 
not a military tribunal, pursuant to the provisions 
of article 3, will have jurisdiction to try such dis- 


charged persons. In other words, even though 


article 3 may give the armed forces the necessary 
jurisdiction over discharged persons, it would be 
of no value to proceed to trial if accused could 
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invoke the statute of limitations as a bar to trial 
or as a defense. 

The next article of the Code affected by the 
statute of limitations is article 77, which provides: 

Any person punishable under this code who— 

(1) commits an offense punishable by this code, or 
aids, abets, counsels, commands, or procures its com- 
mission; or 

(2) causes an act to be done which if directly per- 
formed by him would be punishable by this code; 

is a principal. 

The import of this article, when considered in the 
light of article 43, is that since a person may be 
charged as a principal although he did not directly 
commit a crime, the statute of limitations pertain- 
ing to the offense is the same as it would be if he 
had in fact committed the crime himself. 

Article 79 of the Code makes provision for the 
conviction of the accused of an offense lesser than, 
but necessarily included in, the offense alleged by 
the specification. How this is affected by the stat- 
ute of limitations was pointed out in our discussion 
of paragraph (a) of article 43. 

Since the statute of limitations as provided for 
in the Code is patterned after article 39 of the 
Articles of War, it is anticipated that the Manual 
for Courts-Martial that will implement the Code 
will contain instructions similar to those now con- 
tained in the Manual for Courts-Martial, U. S. 
Army, with respect to the procedural problems 
involved when the question of the statute of lim- 
itations is raised. If Army procedure is adopted, 
the court-martial will have an affirmative duty to. 
apprise the accused of his right to plead the statute 
of limitations in bar of trial or punishment when 
it appears that the statute has run. It is of inter- 
est to note that Naval Courts and Boards is silent 
on this precise point of procedure. 


DIGESTS ... 

(Continued from page 2) 

ment to be suffered by the accused for his one 
original offense. . . .” 

Second, the convening authority in drawing up 
his pleadings assumed that the offense provided 
for by the statute was “bastardy.” The Judge 
Advocate General, citing North Carolina decisions, 
held it was not. “This inconsistency of material 
allegations of itself renders the specification 
fatally defective.” 
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